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DIGEST: 

Protest against postopening cancellation 
of IFB's is denied where agency subse- 
quently presents different reason that 
would have supported the action if 
advanced initially, that is lack of 
Service Contract Act provisions. 

NonPublic Educational Services, Inc. (NESI), protests 
the cancellation, after bid opening, of invitations for bids 
N o s .  DAKF03-82-B-0061, DAKF03-82-B-0062 and DAKF03-82-B- 
0070, for various educational services, issued by the 
Department of the Army, Fort Ord, California. Previously, 
these services were small purchases solicited from a limited 
number of individuals on a sole-source basis. 

We deny the protest. 

NESI was the apparent low bidder on the referenced 
solicitations. However, the contracting officer concluded 
that the specifications were ambiguous since both firms and 
individuals competed for the contract. The contracting 
officer canceled the solicitations because the 
specifications were geared toward individuals, citing 
several specification deficiencies created by the 
participation of firms. 

NESI contends that the decision to cancel improperly 
discriminated in favor of individuals. NESI questions 
whether there really was an ambiguity because none of the 
bidders protested or questioned the specifications. More- 
over, NESI alleges that the contracting officer was 
sufficiently aware of the problem before bid opening, and 
had ample time to cancel without opening bids. In NESI's 
opinion, the alleged ambiguities did not justify 
cancellation of the solicitation. 

The Army argues that, in addition to the contracting 
officer's justification, several other deficiencies in the 
solicitations support the cancellations, including the 
omission of various mandatory clauses, such as the clauses 
covering the Service Contract Act. The Army concludes that 
cancellation was required: 
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"* * * s i n c e  t o  make award  would have  
r e s u l t e d  i n  t h e  Government a c q u i r i n g  less 
t h a n  i t s  minimum r e q u i r e m e n t s ,  c o n t r a c t s  
whose p r o v i s i o n s  i n  a l l  p r o b a b i l i t y  would 
breed d i s p u t e s  be tween t h e  pa r t i e s ,  and  mul- 
t i p l e  v i o l a t i o n s  o f  F e d e r a l  p r o c u r e m e n t  law 
and r e g u l a t i o n s . "  

Even i f  t h e  r e a s o n s  i n i t i a l l y  advanced  b y  t h e  
c o n t r a c t i n g  a g e n c y  t o  s u p p o r t  c a n c e l l a t i o n  of a n  I F B  may be 
e r r o n e o u s ,  w e  h a v e  h e l d  t h a t  a s u b s e q u e n t  s t a t e m e n t  j u s t i f y -  
i n g  a p a r t i c u l a r  a c t i o n  c o n t a i n i n g  a d i f f e r e n t  reason which 
would have  s u p p o r t e d  t h e  a c t i o n ,  i f  advanced  i n i t i a l l y ,  is 
acceptable. U n i v e r s a l  T e l e p h o n e  Communica t ions  S y s t e m s ,  
I n c . ;  F i s k  T e l e p h o n e  S y s t e m s ,  I n c . ,  B-198533, A p r i l  27, 
1 9 8 1 ,  81-1 C P D  321. 

W e  have  l o n g  r e c o g n i z e d  t h a t  t h e  a u t h o r i t y  of a 
c o n t r a c t i n g  o f f i c e r  t o  c a n c e l  a s o l i c i t a t i o n  is e x t r e m e l y  
b r o a d  and  i n  t h e  a b s e n c e  of bad f a i t h  o r  a n  a b u s e  of d i s c r e -  
t i o n ,  a d e c i s i o n  t o  c a n c e l  a s o l i c i t a t i o n  w i l l  b e  u p h e l d .  
However, b e c a u s e  o f  t h e  p o t e n t i a l  a d v e r s e  impact o n  t h e  corn- 
p e t i t i v e  b i d d i n g  s y s t e m  of c a n c e l i n g  a n  I F B  a f t e r  b i d  prices 
h a v e  b e e n  e x p o s e d ,  c o n t r a c t i n g  o f f i c e r s ,  i n  t h e  e x e r c i s e  o f  
t h e i r  d i s c r e t i o n a r y  a u t h o r i t y ,  m u s t  f i n d  a c o g e n t  and  com- 
p e l l i n g  r e a s o n  e x i s t s  t h a t  w a r r a n t s  c a n c e l l a t i o n .  U n i v e r s a l  
T e l e p h o n e  Communica t ions  Systems,  I n c . ;  F i s k  T e l e p h o n e  
S y s t e m s ,  I n c . ,  s u p r a .  

One o f  t h e  s u b s e q u e n t  r e a s o n s  advanced  by t h e  Army 
a l o n e  j u s t i f i e s  c a n c e l l a t i o n  of t h e  s o l i c i t a t i o n s .  W e  have  
h e l d  t h a t  t h e  f a i l u r e  to i n c l u d e  t h e  S e r v i c e  C o n t r a c t  A c t  
p r o v i s i o n s  and  accompanying  wage r a t e  d e t e r m i n a t i o n ,  is a 
c o m p e l l i n g  r e a s o n  t o  c a n c e l  a s o l i c i t a t i o n .  - See e.g., 
_. N o n P u b l i c  E d u c a t i o n a l  S e r v i c e s ,  I n c . ,  B-207306.2, 
O c t o b e r  20. 1 9 8 2 ,  82-2 C P D  348. The  protester  d o e s  n o t  t a k e  
i s s u e  w i t h - t h i s  r e a s o n .  S i n c e  f a i l u r ; !  t o  i n c l u d e  t h i s  man- 
d a t o r y  p r o v i s i o n  j u s t i f i e s  c a n c e l l a t i o n ,  w e  need  n o t  con- 
s i d e r  t h e  p r o p r i e t y  of t h e  o t h e r  b a s e s  f o r  t h e  c o n t r a c t i n g  
o f f i c e r ' s  d e c i s i o n  t o  c a n c e l ,  e v e n  though  t h e  c o n t r a c t i n g  
o f f i c e r  may h a v e  b e e n  aware o f  t h o s e  bases pr ior  t o  b i d  
o p e n i n g  . 

F o r  t h e  a b o v e  r e a s o n s ,  w e  d e n y  t h e  protest .  
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